














» Artificial reflecting pools or swimming pools excavated in uplands.

e Small ornamental bodies of water created by excavating and/or diking dry land to
retain water for primarily aesthetic reasons.

e Water-filled depressions created in dry land incidental to construction activity and
pits excavated in dry land for the purpose of obtaining fill, sand, or gravel, unless
and until the construction or excavation operation is abandoned and the resulting
body of water meets the definition of waters of the United States.”

e Groundwater drained through subsurface drainage systems‘ are not "waters of the
United States." While groundwater associated with such subsurface drainage
systems are not waters of the U.S., construction and the associated maintenance of
a subsurface drainage system built in waters of the U.S. (e.g. wetlands) may
require a CWA Section 404 permit.

Section 8: Documentation

EPA and Corps field staff should document in the administrative record the
available information supporting a jurisdictional determination. In addition to location
and other descriptive information regarding the water at issue, the record should include a
clear explanation of the rationale for the jurisdictional conclusion, and include, as
appropriate: '

o Information leading to a conclusion that a water falls within a category
considered in this memorandum to be jurisdictional without the need to
demonstrate a significant nexus;

¢ Information used to conclude a water has a significant nexus when one is
required for jurisdiction;

e Information supporting a conclusion that a water lacks a significant nexus, when
one is required for jurisdiction; or

e [nformation supporting a conclusion that a water falls within one of the
categories of geographic features generally considered non-jurisdictional.

In short, both affirmative and negative jurisdictional determinations should be
well-documented, to ensure both public transparency and defensibility should a
jurisdictional conclusion be challenged. The level of documentation may be greater for
jurisdictional determinations associated with complex projects.

P Ditches should be evaluated consistent with Section 4 to determine whether they are tributaries, and then
should further be considered under Section 4 to determine if they are waters of the U.S.

% A subsurface drainage system is an agricultural practice designed to drain subsurface water through a
below ground pipe system in order to maintain the groundwater table below the root zone to facilitate crop
production,
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Other sections of this guidance discuss the findings necessary for particular
categories of waters to be considered jurisdictional and/or to have a significant nexus.
Information relevant to these findings can come from many sources, including but not
limited to maps, aerial photography, soil surveys, watershed studies, local development
plans, literature citations, and references from studies pertinent to the parameters being
reviewed. Such information need not always involve the specific water whose
jurisdictional status is being evaluated; regional and national studies of the same type of
water or similarly situated waters can help to inform a jurisdictional analysis.

Information that is often an important part of a jurisdictional analysis is the
location and type of water under consideration, so as to readily determine if jurisdictional
status of similarly situated waters has been previously determined. If so, the
jurisdictional conclusion, rationale, and supporting information for a similarly situated
water may be directly relevant. As Justice Kennedy noted in Rapanos, where a
significant nexus has been established for a particular wetland, “it may be permissible, as
a matter of administrative convenience or necessity, to presume covered status for other
comparable wetlands in the region.”'”"
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